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COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE BILL 2005 
Second Reading 

Resumed from 13 September. 
HON BARBARA SCOTT (South Metropolitan) [11.20 am]:  It gives me great pleasure to speak today on this 
bill and to know that this house is finally debating this important issue.  I congratulate the government on 
introducing a bill to create a Commissioner for Children and Young People in Western Australia.  This matter 
has widespread support in the community.  It is also a matter on which many groups in Western Australia have 
spent a lot of time lobbying both government and opposition members.  My personal involvement with this issue 
has been a long one.  I commend the groups within the Western Australian community that were alerted quite 
some time ago that, in creating an advocate for children in Western Australia, it would be wise and sensible to 
follow the emerging worldwide trend that began in Norway of giving such a person complete independence from 
government and wide powers to advocate for the care, protection and nurturing of children.  I pay particular 
tribute to the National Paediatric Society of Australia, which put out a paper very early in the piece, I think in 
1998; the Australian Red Cross; groups that come under the umbrella of the Meerilinga Young Children’s 
Foundation Inc; the extensive list of groups that come under the NIFTey banner - that is, National Investment for 
the Early Years; and other child protection and advocacy groups across Western Australia.  There has been 
general support for this concept.  Over the years I have been part of a number of groups that have supported the 
concept that children need to be put onto the political agenda and we need to lift the profile of their care and 
protection and give someone in this state the power to independently advocate on behalf of children and their 
families.   

This bill has been created by this government after it has been dragged into acquiescing to the constant calls 
from not only me but also other people in the community to establish a champion for children.  Therefore, 
although I am pleased that the concept of a children’s commissioner is finally being established in this state, I 
must say also that, sadly, what is being created in this bill is a champion of the government rather than a 
champion of children.  I must say also, also sadly, that for many years the Gallop Labor government has based a 
number of its bills on bills that have been enacted by the Blair government in the United Kingdom.  This bill is 
certainly more like a Blair bill than a bill that will create in Western Australia an independent advocate and 
champion for children.   

After many calls for the establishment of a commissioner for children, I was deeply disappointed in the 
Premier’s reaction to the Gordon Inquiry into Response by Government Agencies to Complaints of Family 
Violence and Child Abuse in Aboriginal Communities.  The Gordon inquiry was established to investigate the 
abuse of Aboriginal children in the Swan Valley Nyungah Community.  The government responded to that 
inquiry in many ways, some of them very good ways.  Dr Gallop said in a media statement dated 3 December 
2002 that -  

. . . the Government had given in principle support to all but two of the Gordon Inquiry’s 
recommendations.  These were the appointment of a Children’s Commissioner and a new memorandum 
of understanding between the government and the Swan Valley Nyungah Community.   

I remind the members of this chamber that one of the major recommendations of the Gordon inquiry was that 
Western Australia should in the first instance establish a commissioner for children.  The Gordon inquiry 
recommended also that there be a deputy commissioner for Aboriginal children.  The government’s response to 
those recommendations was as follows -  

The Government considered the need for a new Children’s Commissioner but agreed that additional 
resources would be better directed towards delivering new services rather than duplicating functions 
already undertaken by bodies such as the Ombudsman and the Child Protection Council . . .    

I will read those words again, because that is the crux of this extremely important matter, which I hope will be 
deliberated upon and given the attention it deserves by all parties in this house.  The Premier said -  

The Government considered the need for a new Children’s Commissioner but agreed that additional 
resources would be better directed towards delivering new services rather than duplicating functions 
already undertaken by bodies such as the Ombudsman and the Child Protection Council . . .    

We know from the emerging models of children’s commissioners around the world that the role of a children’s 
commissioner is not to duplicate functions already being undertaken; it is a new role.  

I intend today to briefly comment on the Commissioner for Children and Young People Bill 2005, and then to go 
into detail on the roles and functions of commissioners for children, the historical context, and what we would 
like to see in Western Australia with the Commissioner for Children and Young People.   
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I return to my previous analogy.  The bill before the house looks more like a Blair bill - Blair being the current 
Labour Prime Minister of England - than something that the Gordon inquiry and many community organisations 
in this state might have hoped for and dreamt about.  Certainly, my view is that people want an independent 
advocate for children; that is, one who is independent of government, responsible to Parliament and provided 
with certain powers. 

I now share with members the fact that I was privileged in my role as a member of Parliament to undertake 
thorough research into children’s commissioners.  I travelled to England in 2001 and met people from the then 
children’s office in London.  I observed the way in which this office was listening to children, hearing their 
concerns and passing to Parliament their views about a commissioner for children.  There was no commissioner 
for children in England in 2001.  Again, I was privileged in 2004 to sit in the English Parliament when the 
Children Bill was debated.  At that time, I met the parliamentary committee overseeing children’s issues, and I 
was very impressed with what was being done.  However, once again, the English bill did not give the English 
Children’s Commissioner the independence that was sought by groups there, and is being sought in Western 
Australia for the Commissioner for Children and Young People.  Paragraph 32 of the explanatory notes on the 
Children Bill, which was introduced into the House of Lords on 3 March 2004, reads -  

The Commissioner will make his annual report to the Secretary of State who must lay the report, 
unchanged, before both Houses of Parliament.  The Commissioner will be responsible for publishing, 
publicising and disseminating the report. 

That is a filtered way of reporting.  A measure of independence is lost by the commissioner by having to go 
through the Secretary of State. 

Clause 4 of that bill dealt with inquiries to be held by the commissioner.  Sadly, restrictions applied to the Blair 
bill, as the explanatory notes outline as follows - 

Subsection (1) enables the Secretary of State to direct the Commissioner to hold an inquiry into the case 
of an individual child, where the Secretary of State considers the case to be of wider relevance to or 
have implications for other children.  It is envisaged that the Commissioner will play a role in 
determining whether a case is one which raises issues of wider relevance, for example through his 
ability to offer advice to the Secretary of State. 

The bill clearly set out in the English Parliament that the commissioner was not, of his own discretion, to pursue 
cases of individual children if the commissioner felt that it was essential to do so.   

I say to the Western Australian Parliament today that almost all the emerging models around the world of 
children’s commissioners have emanated from a substantial inquiry into child protection, and often following a 
disastrous case of an individual child.  Very briefly, the Children’s Commissioner for New Zealand spoke at the 
children’s summit I organised in Western Australia in 2002, and he told the very sad story that I have related to 
the Parliament before today.  It was the story of a small boy called James, who was living with his mother and 
his mother’s partner, who was not his father.  James had been hospitalised 17 times before he was aged two 
years, and he was known to countless agencies.  The mother’s partner was imprisoned, and then released from 
prison.  Before James turned three years of age, he was murdered by his mother’s partner.  An investigation into 
the circumstances of an individual child uncovered a deficit in agency cooperation and interagency sharing of 
knowledge.  All the New Zealand departments knew about James, but that little boy was left in that home. 

In England, the Victoria Climbié case spurred on the English government to establish the Children’s 
Commissioner.  The Children Bill of the English Parliament - I have quoted from the notes accompanying that 
bill - resulted in the establishment of a Children’s Commissioner for England who is not as independent as many 
people in Western Australia would like to see implemented with this state’s Commissioner for Children and 
Young People. 

I recently downloaded an article from The Guardian newspaper that reminded me of comments I heard when I 
sat in the Legislative Assembly during the second reading debate on the passage of the bill before the house.  A 
number of members in that place referred to the proposed commissioner as a “toothless tiger”.  The article in The 
Guardian dated 3 March 2005 refers to the English Children’s Commissioner under the heading “This pied piper 
can’t call the tune”.  Therein lies a criticism already of the fact that the English commissioner does not have 
wide-ranging powers.  I met the new Children’s Commissioner this year on a visit to undertake further research 
and to discover what the commissioner felt about the new legislation in England.  I also went to Wales to talk to 
the Children’s Commissioner for Wales.  General disappointment was expressed about the English legislation 
and its restriction of powers.  Professor Al Aynsley-Green, a senior professor of paediatrics in England, was 
appointed as the English Children’s Commissioner; he is a fine appointment.  In his role as Children’s 
Commissioner, he appears to have very few powers.  Professor Al Aynsley-Green is a very enthusiastic, 
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proficient and successful doctor and leader in paediatrics.  The article in The Guardian by Catherine Bennett 
reads -  

Mindful of the desire of the new commissioner for children, Professor All Aynsley-Green, for all young 
people in England to know of his existence, I - 

That being the journalist - 

told the nearest child that she now had her own, dedicated tsar, one determined to raise debate “on the 
construct of children and childhood in society”.  He was ready and apparently eager to hear her views.  
On any subject.  Children’s participation would be vital to his work.  Within a few minutes, the first 
letter was ready for forwarding.  “To the children’s zar” [it began], “I think we should have loads more 
sweets and crisps.  Sincerely, A Kid.”  The second letter requested longer school holidays, the third no 
more homework, and the fourth, more pizza restaurants.   

Given the Zar’s record, you might feel that he might not be entirely unsympathetic to proposals that 
would make the world a better place for year 3.  After all, as he this week told children at a London 
primary school, he voluntarily watches Dick and Dom.  A couple of years ago, as the government’s 
clinical director for children, he suggested that children in hospital should be tempted with snack boxes 
including crisps and chocolate.  There was no point in offering guacamole, he pointed out; the children 
wouldn’t eat it: “I make no apology for including a Mars bar and crisps, because it’s what children 
like.”   

Sadly for his client base, Professor Aynsley-Green is not empowered to hold back the tide of guacamole 
now advancing from Jamie Oliver’s busy blender -  

For those members who are not aware, Jamie Oliver is a famous young London chef who has been engaged by 
the British education department to address the appalling state of school lunches.  He is dishing up wonderfully 
healthy stuff on television and in schools, and the kids love it.  The article continues -  

in order to replace it with his own crisp and Mars bars snack boxes.  Actually, looking at his role as 
children’s commissioner, he appears to have few powers at all.   

I will refer to those powers later.  I will now refer to the second reading contribution in the British Parliament of 
Mrs Annette Brooke, who stated -  

We should like some further amendments to be made, particularly in relation to the Secretary of State’s 
power to direct the commissioner to hold an inquiry.  We think it important that the children’s 
commissioner is truly independent of the Government.   

Hon Peter Collier:  Do you know which party she is from? 

Hon BARBARA SCOTT:  She is a Liberal Democrat.  

The second reading contribution continues -  

Of course, the commissioner can always consider a request, but it is important that the commissioner 
has discretion.  A cynic might feel that the Secretary of State - a future one, of course, I am sure - might 
keep the commissioner so tied down with directed inquiries that the commissioner would have little 
time left for the priorities, perhaps set by children.   

On Third Reading in the other place, the Minister indicated that there might well be a Government 
amendment relating to the requirement on the Government or others to respond to the commissioner’s 
recommendations.  We would greatly welcome that.   

The Commissioner for Children and Young People Bill 2005 is not the type of bill that the opposition had hoped 
would come before Parliament.  I will make some general comments before I move into further detail.  The lot of 
children in Western Australia has declined over the past 30 years.  Today, our children are less healthy.  Indeed, 
we have the fattest kids in the world.  They suffer from more abuse.  The number of school children who suffer 
from psychological disorders is a high 25 per cent.  Children are screaming out for a champion.  However, this 
government has taken away that champion by introducing this bill.  Rather than a government watchdog and a 
protector of children, we have been offered a toothless tiger or a Pied Piper who cannot call the tune.   
The bill comprises 31 pages.  The bill that the Liberal Party in opposition introduced into Parliament during last 
year’s Children’s Week was a mere 11 pages; however, it would have achieved so much more.  The excess 
verbiage in the government’s bill is not only poor drafting; it is the rope that will tie the commissioner’s hands.  I 
am very disappointed with the government’s attitude on this most important of matters.  The obvious question is: 
why did the government introduce this model after so many groups have called for an independent advocate with 
wide powers?   
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I have read into Hansard the Gallop government’s reluctance to respond to the Gordon inquiry.  The government 
did not really want to commit to a children’s commissioner or to give such a commissioner wide powers.  It does 
not understand the true function of a children’s commissioner.  Has the government introduced this bill out of 
pigheadedness because it was badgered into finally putting in place an election promise that it made five years 
ago, an election promise that I and other opposition members have reminded it about over the past five years?  
Why has the government introduced a severely underfunded model?  Compared with the coalition’s election 
commitment of $5 million a year, the government has committed a paltry $1.5 million.  

Hon Peter Collier:  Did the government consult with the British government?   

Hon BARBARA SCOTT:  I do not know; I suspect it may have done.  I know that the Minister for Community 
Development met with the British commissioner a week before I did earlier this year.  I guess there has been 
some consultation.   

The coalition went to the last election with a commitment to fund $5 million to a commission for children.  That 
works out to be approximately $10 a child a year.  That is not a lot of money to allocate to a child.  This 
government’s $1.5 million is closer to about $3 a child a year.  It has been said a number of times that this year’s 
budget allocated $1.5 million for a commissioner and $2.5 million to introduce a working-with-children check.  
The government has added those amounts together.  I clarify for the record that the coalition’s child card funding 
was separate.  Indeed, we allocated sufficient funding to introduce a very extensive child card into Western 
Australia.  We went to the polls with quite separate funding.  That red herring cannot be dragged around any 
further.  We also went to the election with a proposal to fully fund the cost of a working-with-children check or 
child card, as I term it, for all volunteers, as does the Queensland government.  We felt very strongly that people 
who volunteer to work with children, whether they be sport coaches, mothers on roster at schools or fathers 
taking after-school sport, should not be penalised, but children need to be protected.  They need to go through 
the check but the cost of the check would have been covered under the coalition’s funding proposal.  The 
government’s allocation is obviously based on the philosophy of how cheaply it can get away with this proposal 
for children’s legislation, and the legislation clearly has a similar motive.  The government wants something that 
is shackled, with the commissioner’s hands tied and the office not allowed the freedom or discretion to follow 
independent or individual inquiries.  

Hon Ray Halligan interjected.  

Hon BARBARA SCOTT:  No; it is not really, and $1.5 million would hardly cover the salary of the 
Commissioner - if we are considering a high profile person of the calibre of Professor Al Aynsley-Green - and a 
few staff.  As a consequence, the Liberal Party in opposition can only view this as an ambit claim to be 
negotiated into some semblance of reality in this chamber.  This whole farce could have been avoided with a 
genuine commitment to the community of Western Australia, which supports this concept.  There could have 
been across-the-board support and we could have had agreement.  All that was necessary was that the 
government implement the final report of the Legislative Council Select Committee on Advocacy for Children 
(Appointment of a Commissioner for Children).  The establishment of that committee, as I said yesterday, was 
opposed by the government, but it did very good work.  It had one Labor member, one member from the Greens 
(WA) and one Liberal member.  It produced an extensive report, to which I will refer later in my remarks.  The 
findings of that select committee sit very comfortably with the emerging model of a truly independent advocate 
for children.  However, the government chose not to follow all the recommendations of the select committee, 
although it constantly refers to the recommendations of the select committee when it chooses to.  When this bill 
was announced, an unusual precedent was set.  As soon as it was introduced in the Legislative Assembly, I read 
it and with bitter disappointment I discussed it with the Greens member of the select committee, Hon Giz 
Watson.  On 17 August 2005, we made a joint media statement headed “Commissioner for children a toothless 
tiger - Cross party disappointment in government’s legislation and funding”.  The statement reads - 

There was bitter disappointment in the limited powers of the Commissioner for Children when the 
government’s Bill was second-read in the Legislative Assembly yesterday. 
Liberal, National and Independent Members were unified in their concern that the Commissioner will 
not be truly independent from Ministerial direction, and will not have direct power to investigate 
individual cases. 
One Independent called the legislation “a pale imitation of what was put forward by the Opposition” 
and another said that the Commissioner would be “a toothless tiger that cannot properly carry out 
investigations”.   
There was also unilateral concern from the opposition benches that the funding to establish the Office 
of the Commissioner is inadequate.   
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The government has budgeted only $1.5 million, compared to the Opposition commitment for funding 
of $5 million. . . .  
Members from all parties . . . paid tribute to Mrs Scott for her “very focussed commitment to the 
establishment of a children’s commissioner”.   

I publicly stated that I welcomed the bilateral support for a truly independent commissioner similar to the 
Auditor General and the Ombudsman, reporting to Parliament rather than to the minister.  The media release 
continues- 

. . . the Bill fails to incorporate several key recommendations of the bipartisan Legislative Council 
Select Committee chaired by her, including: 
•  that the Commission be autonomous, and free from Government direction and control; and  
•  that the commission have the discretion to investigate a complaint from an individual child or a 

young person in exceptional cases.  

I will talk about that later.  It refers to exceptional cases only; we do not want the commissioner to be 
overwhelmed by pursuing every individual inquiry.  The media release continues - 

The current legislation states that the commissioner must consult with the minister before conducting a 
special inquiry (clause 28) and “It is not a function of the Commissioner to investigate or otherwise deal 
with a complaint made by, or any other matter relating to, a particular child. 
Greens MLC Giz Watson has said that she will join with the Liberals in the Legislative Council to 
demand changes to the legislation to ensure the commissioner is free from both ministerial and 
departmental interference.  

In the media statement, I asked why the government is afraid to make the commissioner truly independent.  The 
statement continues - 

“Is the government concerned that if there is too much scrutiny it may expose weaknesses in the 
government or in government agencies?” 

Being realistic, the Labor Party will not always be in government.  I make no apology for saying today that, no 
matter what political flavour the government is, the commissioner should still be able to expose weaknesses and 
scrutinise the government for the sake of children.  The media release continues - 

“It is clear that the Labor government - which opposed the appointment of a Commissioner for Children 
even after the publication of the recommendations of the Gordon report and opposed the establishment 
of the select committee - is determined that the Minister will be able to keep the lid on any issues which 
might be politically damaging.” 

How sad for the children of Western Australia.  It is also instructive to examine some of the more outrageous 
claims in the minister’s second reading speech.  The claim that the commissioner will be independent and free 
from government direction and answerable to Parliament alone is simply ridiculous.  That was a 
recommendation of the select committee, but it does not describe the scenario created by this bill.  The bill is 
scattered throughout with references to the minister.  There is even a whole part entitled “Relationship with the 
Minister”.  Children come under a number of ministers.  The Minister for Health deals with many children’s 
issues, as does the minister dealing with transport, the Minister for Education and Training and the Minister for 
Youth.  Almost every portfolio in every government cabinet has some relevance and impact on children’s lives.  
Under this part entitled “Relationship with the Minister”, the minister, amongst other things, is empowered to 
give policy directions and is granted full access to all the commissioner’s information at the commissioner’s 
expense.  How would setting up a commissioner and giving the minister power of access to all the papers that a 
commissioner might hold sit with the recommendations of the Commission on Government?  In addition, under 
this bill the commissioner is required to submit to the minister for comment copies of all draft reports, and the 
minister’s comments must be included in the final version.  It is outrageous to suggest that the commissioner 
might prepare a report for this Parliament that must be sent to the Minister for Community Development.  The 
minister may read the report and add comments, and they must be tabled in the Parliament.  That is the - 

Hon Helen Morton:  Minister for desensitising? 

Hon BARBARA SCOTT:  I did not say the minister for desensitising, but that is a very good analogy, and I 
thank Hon Helen Morton for that sensitive comment.  It is desensitising or sanitising a report to the Parliament.  
Further, the minister may require the commissioner to consult with any person about the report.  The 
commissioner may front up to the minister’s office with a report, be called into the minister’s office and be told 
that the minister thinks the commissioner should consult with a department before the commissioner submits a 
report to the Parliament.  That is not transparency.  Can members imagine if the Ombudsman, the Corruption and 
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Crime Commission or the Auditor General had to meet such odious requirements?  I understand from the 
processes of the Auditor General that it is protocol for the Auditor General to perhaps ring the minister or the 
minister’s chief executive officer when an inquiry has been completed to let them know, as a courtesy, that the 
report will be tabled in Parliament and they might be interested to read it.  However, he does not ask for 
comment on it or that it be filtered or sanitised.  By contrast, there is only one reference to a minister in the bill 
that Hon Colin Barnett tabled in Parliament on my behalf last year, and that is to the Minister for Public Sector 
Management and it is in relation to paying the commission’s staff. 

The bill also allows the Governor, under instruction from the executive government, to make regulations 
prescribing all matters necessary or convenient, and he may specifically make regulations to prohibit, when 
required, the publication of evidence.  That is an extraordinary power over a supposedly independent 
commission.  The government is giving itself more power over the commissioner’s office and its activities than 
the commissioner has.  In my view, it is clearly designed to suppress any information that is damaging to the 
government.  We allow children to suffer.  Worldwide evidence has shown that children’s commissioners are set 
up in the main when government departments have failed children. 

The minister claims that the commissioner’s functions and powers are broadly based.  Once again, this was the 
recommendation of the select committee; that the commission should have express powers in combination with a 
more general, necessary and convenient power.  The reality of the government’s bill is that the commissioner is 
given a specific list of functions, and empowered to do these alone and nothing more.  What is most amazing 
about this arrangement is that it is precisely what the select committee and those making submissions to it were 
concerned about.  They did not want the commissioner restricted to a limited set of functions, with no flexibility 
for change.  This is detailed in chapter 6 of the final report of the select committee, which I will get to at a later 
point. 

When the Liberal Party was developing its children’s commissioner bill last year, we were advised that the best 
way to achieve the balance that the select committee sought was to put the general power in the bill and outline 
the specific functions as a minimal set or a starting point in the second reading speech.  As we as members of 
Parliament know, according to the Interpretation Act, the second reading speech can guide later interpretations of 
what the bill is meant to be about.  Rather than restricting and being restricted in the powers of the commissioner 
through the bill, the minister could elaborate those powers in the second reading speech.  Why did the 
government not do this if its desire was not to restrict the commissioner as much as possible?  It is useful to note 
the verbs used in the government’s list of functions.  They are to promote and monitor, which I think have been 
lifted out of the United Kingdom government bill.  There is no mention of “protect” and no ability to force 
policy change on recalcitrant institutions. 

The prohibition on investigating individual cases is concerning.  I have alluded to that already.  Although the 
select committee understood the dangers of duplication and of the commissioner being swamped if there were a 
free-for-all, it also recognised that in exceptional circumstances such a power would be needed.  I have cited 
examples of those suffering children for whom that exceptional power of the commissioner to look into the 
circumstances of an individual child and to uncover a systemic problem in the delivery of services to children 
was needed.  Once again, the Liberal Party’s bill handled this difficult area very well.  All the government had to 
do was adopt it.  The ease with which the Governor can remove the commissioner from office is also cause for 
concern.  The Liberal Party’s bill required an address in each house of Parliament, as is the case with judges.  
The government’s bill simply allows the Governor to sack the commissioner for misbehaviour or incompetence.  
This would give the minister plenty of leeway in coercing a commissioner to toe the government line.  Once 
again, the Liberal Party approach is clearly better.  Why did the government not take that on board? 
The mode of appointment of commissioners is also of interest.  The Liberal Party’s bill and the government’s bill 
speak with one voice on this matter; appointment by the Governor, which is the standard method.  However, 
given the level of politicisation in the government’s bill, the select committee’s recommendation that the Premier 
consult with the leaders of each political party is the best approach.  I think that if the Premier were to consult 
with the leader of each of the parties, we would have some consensus and support from all political parties 
represented in this Parliament.  While we are discussing the person appointed as the commissioner, the select 
committee recommended that specific reference to criteria for eligibility of a person to be appointed as 
commissioner be included in the legislation.  In that way, the legislation would guarantee that we had the 
appropriate person appointed as a commissioner for children and not just a political appointee out of 
convenience.  This is a simple matter and was achieved by a single two-part clause in the Liberal Party’s bill, but 
yet again it was ignored by this government.   
A far more important recommendation that the government ignored was the final recommendation of the Select 
Committee on Advocacy for Children (Appointment of a Commissioner for Children) that the commissioner be 
funded by direct allocation of funds from the consolidated fund.  This issue is absolutely vital to the 
commissioner’s independence.  If the money has to be found within a minister’s portfolio or, worse still, within a 
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department’s budget, the commissioner will be at the whim of not only the minister but also the chief executive 
officer.  The commissioner could be frozen out of doing anything because there would be no budget to do that 
work.   
To complete my introductory remarks, the Liberal Party fully supports a commissioner for children in Western 
Australia.  At the election it fully funded the position, far more generously than this government has done.  The 
Liberal Party’s bill introduced into the Legislative Assembly last year ensured that the commissioner had full 
independence and all the powers necessary to carry out its role.  However, the government’s bill is disappointing 
and it is weak - it is not possible to describe it otherwise.  It is important the opposition retains its integrity to its 
commitment to legislate for a truly independent advocate for the children of Western Australia.  The opposition 
has been working intensively on amendments to this bill and negotiating.  It will be negotiating with the 
government to bring this ambit claim into the realms of reality.  I sincerely hope we can achieve that.   
I will finish my introductory remarks by referring to the United Kingdom.  When the commissioner for 
children’s bill was put into the English Parliament, a joint statement by the commissioners of Northern Ireland, 
Scotland and Wales said that -  

We welcome and fully support the principle of establishing a Children’s Commissioner for England.  
This means that all parts of the United Kingdom will soon have someone who is championing the 
interests of children and young people.   
There are elements of this Bill that do cause us concern.  For example, we would have welcomed a 
stronger focus in the Bill on safeguarding children’s rights as set out in the UN Convention on the 
Rights of the Child.  This is the position in the legislation for all the other UK commissioners.   
An additional fundamental weakness lies in the proposed arrangements for dealing with non-devolved 
matters.   

Which is a matter for the United Kingdom.  To continue - 
We believe that the ability to act on children’s behalf should rest with the Commissioner nearest to the 
children.   

That refers to England having an overriding influence over the commissioners in Wales, Scotland and Northern 
Ireland.  The statement continues - 

It will cause confusion in the minds of children living in Wales, Scotland and Northern Ireland, if they 
must turn to someone other than the Commissioner for their own country.   
We are also concerned that the England Children’s Commissioner as set out in the Bill, would appear 
not to be able to launch investigations without the approval of Ministers, which undermines 
independence - a key feature of such posts.   
We trust that these issues will be resolved during the passage of the Bill through Parliament, and will 
work towards that end.   
In due course we look forward to welcoming the Children’s Commissioner for England to the United 
Kingdom Children’s Commissioners’ Group.   

That was signed by Mr Peter Clarke, who is highly regarded as a commissioner for children.  He is the 
commissioner for children for Wales.  He also chairs the European group of commissioners or ombudsmen for 
children.  It is also signed by Nigel Williams who is the current Commissioner for Children and Young People in 
Northern Ireland.  That comment on the English legislation summarises the opposition’s view and perception of 
the government’s current bill that is before the house.  It has tinged Blairite passages; it is disappointing; and it is 
not acceptable to us and we will be working towards amending it.   
I will move on to sharing with the Parliament some of the historical context in which children’s commissioners 
have been appointed around the world and establish their credentials and integrity.  I will do so by returning to 
chapter three of the report of the Legislative Council’s Select Committee on the Advocacy for Children 
(Appointment of a Commissioner for Children).  I go back to the select committee’s research to look at where 
children’s commissioners emerged from.  Chapter three of the select committee’s report deals with international 
models of child advocacy and states - 

The Committee examined a number of international children’s advocacy institutions as source material 
for a children’s commissioner or independent office for children in Western Australia.  The Committee 
noted a worldwide trend toward establishing independent institutions to safeguard children’s rights and 
promote their well-being. 

We are in a learning curve worldwide as the models emerge.  What I would like to see for Western Australia is 
one of the very best models, taking into account the things that we have learnt by sharing the information, as I 
have been privileged to do, with other children’s commissioners and by sharing the information from the detailed 
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work that the select committee of this Parliament did.  Often we under-value the valuable work that is done in 
this Parliament by the committees.  I would like to pay tribute to the excellent work that was done by the 
parliamentary officer, Anne Turner, and others on that committee.  I cannot remember the correct term for those 
officers.  I commend the work done by those people, who assisted us so well and enabled our research to be 
thorough.   
In 1997, the United Nations International Children’s Emergency Fund identified 16 ombudsmen or 
commissioners for children throughout the international community.  By 2001, UNICEF documented that a 
further 16 independent institutions were protecting children’s rights.  That communique did not include the three 
commissioners who have since been established in Australia, nor did it include the appointment of the first 
children’s commissioner in Scotland in March 2004.  As an aside, I was privileged to be in the English 
Parliament when Scotland was given its own parliamentary jurisdiction.  That decision was greeted with great 
joy by the Scottish people.  Scotland went on to establish a children’s commissioner.  The 32 world 
commissioners for children who were identified by UNICEF in 2001 also did not include the current English 
children’s commissioner.  UNICEF claims that children’s commissioners or ombudsmen in Europe and 
elsewhere reflect a substantially growing interest on all continents in the concept.  Independent evaluations in 
Norway and Sweden show that the ombudsmen are well known in those countries.  They attract widespread 
popularity and their work results in positive changes for children.  When I was in England last year doing some 
research, extensive coverage was given to the French children’s commissioner, who has gained enormous 
acceptance within the community and is recognised as an authority who speaks out for children.  She works 
within a legislative framework, but she also has taken a proactive role in speaking out about the protection and 
welfare of children.  She has listened to what children and young people want.   
Chapter 3 of the report of the Select Committee on Advocacy for Children (Appointment of a Commissioner for 
Children) examines the powers and functions of various international children’s ombudsmen and commissioners, 
as well as the diversity of the initiatives and activities they undertake.  I will spend a little time on those models.  
The select committee report states at paragraph 3.5 - 

According to the website of the Children’s Commissioner for Wales, the catalyst for a children’s 
commissioner was the 2000 Waterhouse Report Lost in Care: Report of the Tribunal of Inquiry into the 
Abuse of Children in Care in the Former County Council Areas of Gwynedd and Clwyd since 1974.  

That is particularly relevant in the Parliament today, given the debate that was held in this chamber yesterday 
afternoon and evening.  The Waterhouse report considered cases of abuse extending back to 1974, and 
recommended that an independent children’s commissioner be established in Wales.  When I was in Wales in 
July, I met with two of the deputy children’s commissioners.  Peter Clarke, the commissioner, was chairing a 
European conference of children’s commissioners at the time.  The deputy commissioners said that one case that 
highlighted the need for an independent children’s commissioner involved some young men who came to the 
commissioner.  One of the young men, who was in his early 20s, told the commissioner that he had been 
sexually abused by a teacher when he was at school.  It unfolded that a drama teacher had groomed these young 
students, as is common with paedophiles, and had gained their confidence.  He then used them, as paedophiles 
are wont to do.  The men had not shared that information with anyone until the children’s commissioner was 
established.  It was a scandal in Wales.  A number of young men who had attended the school and had been 
taught by that drama teacher claimed to have been sexually abused by him.  I understand that that person is in 
prison today; the allegations were obviously proved to be correct.  This is one important thing about children’s 
commissioners.  If commissioners are given the ability to follow individual cases, they should have support staff 
behind them to enable them to use their discretion to decide whether a case is genuine.  Sadly, on the flip side of 
the coin, young adolescents can be the cause of great grief to people who work with children by making 
vexatious charges.  I feel very sorry that the career of a person in a position of trust of looking after children can 
be ruined by a young person making a vexatious allegation.  I raised that issue in the debate on the Working with 
Children (Criminal Record Checking) Bill.  Members may recall the letter I quoted in that debate from a young 
mother of three young children whose husband is a schoolteacher.  I remind the house that when we set up this 
sort of commission to protect children, we must be mindful of the need to also protect the people who work with 
children.  We must make sure that the commissioner has the funds, the ability and the staff to thoroughly 
investigate allegations so that all people involved are protected.  The letter I quoted during the debate on the 
Working with Children (Criminal Record Checking) Bill distressed me greatly.  This young woman has been 
married for seven or eight years.  She recounted her story to me as follows: before she was married, her young, 
attractive fiance worked in a high school.  The couple subsequently married, and about three weeks after the 
young man returned to the school wearing a wedding ring, an allegation was made by a 14 or 15-year-old girl 
that he had sexually abused her.  The allegation was that he had fondled her breasts.  It was later proved to be a 
vexatious charge.  However, it had a devastating effect on that young couple, who now have young children of 
their own.  That couple would not like any of their children to be sexually molested, nor do they want a working 
with children check to be used to take away an innocent person’s livelihood.  It is very important that the 
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commissioner be given wide powers and financial support to investigate such charges if he or she feels justified 
in doing so.   

I return to chapter 3 and the international models.  As I said earlier, the Waterhouse report led to the 
establishment of a children’s commissioner in Wales.  The Wales Children’s Commissioner was established in 
2000.  The functions of that office were limited to children’s care services as regulated by the United Kingdom 
Care Standards Act.  At that time the commissioner’s functions included reviewing and monitoring the 
arrangements for complaints made by service providers, whistleblowing, advocacy, the provision of advice and 
information, the power to examine particular cases, providing other assistance, and making reports.  In 2001 the 
Children’s Commissioner for Wales Act extended the role of the commissioner to all children.  It also gave the 
commissioner the power to review proposed legislation and policy from the National Assembly for Wales to 
consider the potential effect that may have on children, and to make representations to the National Assembly for 
Wales about any matter that affects children.   

It my initial comments I made the point that the models for children’s commissioners around the world are 
emerging and evolving.  As I have just said, even Wales, which established its legislative framework in 2000, 
saw fit to alter that framework in 2001 to extend the powers of the commissioner to all children.  The select 
committee has made a recommendation among those lines.  We in the opposition would like the Government to 
listen to our plea and take up all the recommendations of the select committee, rather than be selective, so that 
the commissioner is given wide powers to protect all Western Australian children.  The Wales Children’s 
Commissioner, Peter Clarke, was appointed in March 2001.  Under the Wales model, the functions of the 
commissioner include reviewing and monitoring the arrangements for service providers for dealing with 
complaints, for ensuring that proper action is taken into response to information regarding possible unlawful or 
dangerous activities, or their concealment - whistleblowing - and for making persons available to represent 
children’s views and provide them with advice and support.  The commissioner’s functions also include the 
provision of advice and information; and the examination, if the commissioner considers appropriate, of the 
cases of particular children who are receiving, or have been in receipt of services.  The Wales commissioner is 
also required to make reports, including an annual report, to the National Assembly for Wales on the exercise of 
his or her functions.  It is interesting to note that not only is a child-friendly version of each report produced, but 
also the reports are produced in both English and Welsh, so all children are able to read those reports.  One 
report that I have with me in the chamber is about practices adopted in response to complaints.   

Another report that I have with me in the chamber -  members may appreciate the pun when I use the word 
“chamber” - is titled “Lifting the Lid on the Nation’s School Toilets”.  That report is quite revealing about the 
behaviour that goes on in school toilets and how terrified some children are to go to the school toilets.  That 
reminds me of an instance that I raised in this place about 18 months ago when a mother of four young children 
came to see me because she was most perturbed that her seven-year-old refused to go to the toilet at school 
because there was no soap in the toilet and she had been trained very well to make sure she washed her hands 
with soap after she went to the toilet.  The report also raises issues such as smoking in toilets, bullying and the 
inefficiency of toilets.  The Wales commissioner is given the same investigative powers as the United Kingdom 
High Court to access information and summon and examine witnesses.  However, a restriction is placed on a 
matter if it is sub judice. The Wales commissioner has already spoken out publicly about a number of issues of 
concern to children, including plans by some local authorities to build schools on former landfill sites, and stress 
during examinations.  The issue of listening to children and taking up their points in an advocacy role is very 
much part of the European model for a children’s commissioner.   

In March 2002 the Children’s Commissioner for Wales commenced his first investigation.  That was the Clywch 
inquiry, which looked into complaints of child abuse about a former teacher and television writer who had 
committed suicide while awaiting trial.  I am sorry, but I need to correct what I said earlier about that former 
teacher in Wales.  I said he was in prison, but I am now reminded of what I was also told in Wales this year; 
namely, that that former teacher and television writer had committed suicide while awaiting trial.  In October 
2003 the commissioner published his second annual report, which highlighted child and adolescent mental health 
services, planning, play and leisure, and antisocial behaviour, as areas of concern.  The report praised the Welsh 
Assembly government’s mental health strategy, “Everybody’s Business”, but was critical of the lack of funding 
provided for that strategy.   

I will now move to the Northern Ireland model.  I have been to Northern Ireland and have spent quite a lot of 
time with the commissioner there.  From my observations, and after the select committee had looked at that 
model, I believe it is one of the best models in operation at the moment.  It is certainly better than the model that 
is in operation in England.  The Commissioner for Children and Young people of Northern Ireland was 
appointed in 2003 under the Commissioner for Children and Young People (Northern Ireland) Order 2003.  The 
term of appointment of the commissioner is renewable only once.  The commissioner reports to the Northern 
Ireland Assembly through the first minister and deputy first minister.  The commissioner is required to table an 
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annual report detailing his functions; and, for the purposes of the law of defamation, any matter that the 
commissioner is required or authorised to publish is absolutely privileged.  The principal aim of the Children’s 
Commissioner for Northern Ireland in exercising his functions is to safeguard and promote the rights and best 
interests of children and young persons.  In performing his functions, the commissioner must have regard to the 
ascertainable wishes and feelings of the child or young person considered in the light of age and understanding.  
However, in his dealings with any body or person he must also at all times have regard to any statutory provision 
or rule of law that authorises or requires that body or person to act in a particular manner.  

The Commissioner for Children and Young People of Northern Ireland is also required to have regard for the 
importance of the role of parents in the upbringing and development of children, as well as any relevant 
provisions of the United Nations Convention on the Rights of the Child.  It is important when discussing a 
legislative framework for a children’s commissioner as an advocate for children that we are mindful of the 
important role that parents and families play with children.  A government agency or person should never not 
take that aspect into consideration.  Indeed, in highlighting some of the very good things about the Northern 
Ireland model, the Select Committee on Advocacy for Children (Appointment of a Commissioner for Children) 
stated that the commissioner is required to have regard for the importance of the role of parents.  When I 
embarked on organising a summit for a children’s commissioner in 2002, one of the principles that I wanted 
followed and addressed was the recognition of the role of the family.  In a paper I released in 2002, I wrote the 
following about the family - 

The family, as the basic unit of society, should be strengthened.  It is entitled to receive comprehensive 
protection and support.  The primary responsibility for the protection, upbringing and development of 
children rests with the family.  Parents are the natural source of values, ethics and behaviour.  
Family policy development ought to focus on functioning families who produce competent and healthy 
children.  We need to draw on the strength of these families to assist all families. 

I have had experience with associations that supported a commissioner for children, such as my involvement 
with the Meerilinga Young Children’s Foundation.  A basic tenet of the Meerilinga philosophy is that one should 
firstly look at all children and draw models from strong families to be used to provide care and protection for 
children of whom the state must take charge.  That is reiterated in the models I have seen for the children’s 
commissioner.  Although the commissioner needs to be an independent advocate for individual children and to 
consider the rights of children according to the United Nations Convention on the Rights of the Child - which, 
incidentally, also protect parents - he or she should be cognisant of the fact that the family is the first and pre-
eminent structure in society for raising children and ensuring that their wellbeing is cared for. 

The commissioner for Northern Ireland has an expressed power to enter any premises managed by a relevant 
authority in which children are living, being looked after or detained.  The commissioner has the power to 
examine the management of the premises and inspect documents.  Although I hold up Northern Ireland as having 
one of the best models, the Commissioner for Children and Young People in Northern Ireland is not generally 
permitted to investigate concerns and complaints about an individual child.  However, he may do so if a child’s 
rights have been infringed.  He may carry out formal investigations connected to the carrying out of his function.  
Again, the commissioner of Northern Ireland has been given the same investigative powers as the United 
Kingdom High Court - that is, he has access to information and he can summon and examine witnesses. 

Those are my initial comments about the Northern Ireland commissioner.  I will refer to other issues about 
canvassing children’s opinions and the number of children to be canvassed in a year when I next speak on this 
bill. 

[Leave granted for the member’s speech to be continued at a later stage.] 

Debate adjourned, on motion by Hon Jon Ford (Minister for Fisheries). 
 


